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The Ethical-Mercantile contract as a form of
binding the political will of the representative.

1. Synopsis.

The democratic political tradition grants the elected public representative total autonomy
with regard to the expression of the will of his/her vote, apparently it is neither licit nor
possible to establish limits to this freedom. The present proposal shows how to link the
will of a political representative to the will of a collective, group or person.

2. Background.

On January 1, 2012 the Interterritorial Committee of Political Action in Andalusia,
CIAPA15M (a working group originally formed by the assemblies of Loja, Rota, Tarifa
and La Rinconada) presented a call to the 15M assemblies of Andalusia, called Unity
Now'which would be accompanied days later by a broader document.

This document sought the political mobilization of the social structure of the 15M
assemblies in a participatory political project with the intention of gaining access to the
Andalusian Parliament. Although the project did not materialize in an electoral option?, it
did represent the first formal attempt by citizens to gain access to the organs of political
power, still within the 15M period. The materials, internal documents, theoretical content
and momentum would facilitate the consolidation of future municipal political processes
that would take place in the years to come.

Unidad Ahora presented a set of innovative proposals to articulate the participation in
the Andalusian autonomous elections of a participatory political initiative, driven from
the active assembly bases of 15M and inspired by a decalogue that bases the
quincemayist spirit in any political action.
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Among them was included a control mechanism, developed by Juan A. Marcos®) -on the
decision-making activity of public representatives. This was called Ethical-Mercantile
Contract (CEM hereinafter) whose basic operation we will now comment on, not without
first pointing out that this proposed control mechanism has been analyzed by the legal
teams of several political parties and in all cases the same conclusion has been
reached: it is feasible and it is too risky for the elected office.

In 2014, Podemos developed a participatory process for the elaboration of its founding
base documents. To the process, the document developed by Equipo544, which
contained an anti-corruption plan, was referred to and accepted by Pablo Iglesias' team.
Among the measures it contained were both the ethical business contract and the so-
called "clear accounts”. The wording states.

Ethical-Patrimonial Commitment: A mercantile contract by which each public official
places his personal assets as a guarantee in case of being condemned by a final
sentence, as well as commits to submit his family economy to an audit if so required by
the plenary or the citizenship.

The team's proposal was that each citizen candidacy promoted by Podemos, in the
future municipal cycle, would incorporate the proposed set of measures in its electoral
program. This obligation was included in the document called Political Principles of
Podemos, currently accessible on its website. In the same it can be read:

The candidacies of popular unity fight corruption in municipalities and implement
comprehensive plans to eradicate it from the management of municipalities and local
public companies. They promote a model of transparent and honest municipal
government with the management of economic resources.

The proposal, together with other documents, was part of numerous internal debates in
several parties and new groupings. Decaffeinated forms were reached to pretend an
effect similar to that of the CEM. Three years later IlU would have its candidates sign a
"code of ethics". Politicians were seen going to notaries to attest to future non-
compliance or other parties signing ethical contracts of a non-compliant nature.

SPhilosopher, researcher in Applied Economics, Master in Territorial Economic Development and
Diploma in Public Administration. Editor of these lines.

4Equipo54 was in essence the program commission of La Rinconada Si Se Puede coordinated by Juan
A. Marcos and direct heir of the 15M Assembly of La Rinconada, promoter of Unidad Ahora. The
submitted plan is, in fact, part of the electoral program that this group presented to the municipal
elections. The plan was called La Rinconada Cristalina and is formally the first time that are collected in a
programmatic document both the ethical business contract as "clear accounts".



binding. To date and as is evident, no one has linked their personal assets to the fate of
their decisions, which is precisely what the CEM intends.

3. The basic theory.

It is well known that public representatives, in the exercise of their actions, are not and
cannot be subject to the imperative mandate®. Therefore, they are legally free to vote at
any time what they deem appropriate. The anti-transfuguismo pact that operates in
Spain takes this reality into account and is really an agreement between parties, not a
legally binding law. Formally, the transfuguismo is legal.

However, mercantile law reaches everyone equally and a public office holder can be
subject to costs and commissions for consumption of services, indemnities, execution of
guarantees or debt claims in the same way as any of his constituents.

Assuming this, the CEM proposes the linking of the performance of the public office to a
set of conditions that will have to be imposed not by direct legislative means but by
contractual means, by the establishment of a contract between the office and the
proposing party that will have to exercise actions of punishment or legal claim if
necessary.

In this way, the EMC at no time forces a sense in the vote of the elected official because
this pretension would lack legal support. What is done is to assess the suitability of the
office to its contract and "pass the bill" when appropriate in the same way as the
telephone company does.

In this framework, both the compensation for unilateral breach of contract and for
sustaining a performance in accordance with the contract would mean, in an efficient
operation of the process and (in the words of the representative of a famous party that
we will refrain from naming with whom we met) "the economic ruin of the elected office".

Let us briefly analyze the framework and components of the proposal.

5In the case of the Spanish system this is dictated by Art. 67.2, of the Spanish constitution and endorsed
by the ruling of the Constitutional Court.



4. The proposing party: Who agrees with the public office?

Although the EMF was born in the heart of social movements to provide reliability5to
future elected officials, its character is universalizing and could perfectly well be
articulated both in a decentralized way and by a single counterpart at the international
level.

Similarly, it could be articulated by private companies, functioning in a similar way to a
seal of quality, or by social institutions such as associations or foundations.

In order to avoid possible considerations regarding the concept of imperative mandate,
it would be preferable to exclude political parties or public companies from the
counterpart entities.

5. The commitment of the elected official.

The objective (but not the object) of the agreement is the assessment of the conduct of
the public official in accordance with a series of criteria freely accepted by the parties.
These may be of a more or less fixed nature but must always be clear and specific.

They can correspond to a code of ethics or a set of principles, projects or even specific
actions to be developed (not to steal; not to defend free abortion before the age of
14; to vote against the renewal of the agreement with the Holy See, to present this
bill,...) or correspond to a set of opinion indicators, the result of participatory processes
or a more dynamic element, as long as the whole set of methodology and regulation of
the process is defined with total precision in the contract.

The commitments, adopted in a particular way, allow the future office-holder to design a
road map for his political action. They may involve the contractual embodiment of
agreements made with groups, interest groups or even donors. In this sense, it is
important to design more or less possible scenarios in which the agreements may well
take different forms. For example, in the case of being in power or in opposition.

8In the debate for the formation of political alternatives, the trust-reliability binomial is a complex issue to
deal with. The system fosters citizens' trust in the institutions while avoiding making their political and
organizational structures trustworthy. The distrust of the electoral body is due to an objective response to
events and cannot be overcome by asking for trust, it is necessary to show trustworthiness so that from
that trustworthiness emerges a trust based on clear principles, not on an illusion or hope of honesty.



Finally, it is imperative that each and every one of the commitments require only the will
of the elected official to be developed. Elected office is a vote, it cannot pass a law, at
most it can introduce one. The elected official cannot be in two places at the same time
(parliament and society) nor should he neglect his general activity of representation for
the fulfillment of particular commitments adopted in the EMF.

6. The object of the contract (what binds the parties).

The object of the contract provides the link between the representative and the
counterpart entity or person of the EMF. In this sense, we will take into account two
considerations.

e We have to understand that depending on the object of the contract we will find
that the representative will enjoy some rights or others and the counterparty will
have some specific obligations, the same rights do not apply to the spectator of a
concert as to the user of banking services.

e |tis desirable that the system of sanctions should be related to the subject matter
of the contract, and should not necessarily be so called.

Along these lines, two formats are proposed for the object of the contract, on the
understanding that there may be an infinite nhumber of suitable objects and that it is
preferable to find the one that best adapts to the legislation in which it is to be
developed.

6.1. Trademark assignment contract.

The proposing party is the owner of the trademark that drives the contract, and the use
of this trademark is subject to a series of provisions imposed by the latter on those who
wish to make use of it. By signing the contract, the politician is accepting the right to use
the trademark together with all the conditions and payment formula.

The contract must include, as a minimum, the recognition of the moral and reputational
damage that would occur in the event of non-compliance with the various commitments
adopted by the elected official in the contract.

This moral damage is economically valued in the contract and recognized by the parties
so that, in case of breach, it is possible to be compensated through the courts with a
recognition of the damage and only being necessary to prove the object that caused it
(e.g.: being able to, it did not present the law for approval).



6.2. Betting contract

In this case, the contract is formally a wager. The elected office bets with the
counterparty the fulfilment of the various commitments.

In this case, the organizer of the game would be the elected official himself. It is
considered a wager on a non-prohibited game in which the payment of prizes is
postponed until the total or partial resolution of the wager. It is important that the wager
is proposed by the elected official so that, in case of non-compliance, he/she cannot
claim that it is an excessive prize.

7. Automatic clauses.

It is important that the sanctions regime is applied automatically, otherwise, in the event
of legal proceedings, it could take years before it can have any economic effect and this
would render the EMF politically ineffective.

It is preferable, therefore, that the judicial process be brought by the affected office to
recover the capital, not to collect it.

8. The cost-sanctions regime.

It is all too obvious to point out that the sanctioning regime must make it economically
impossible to sustain a family economy. It is the only thing that guarantees that, under
normal conditions, if the situation is prolonged in time (preserving the standard of living)
it can only be due to undeclared income or illicit enrichment.

The regime must be strict enough to make it difficult not to declare personal bankruptcy
during the process of breach of contract or default. To this end, the declaration of assets
of the future office holder should be the first document to be consulted.

Sanctions must be appropriate to each personal reality; it makes no sense to impose
average sanctions on those who have enough wealth and income to live several lives.



several lifetimes. If the result of a massive breach of the EMF is not personal
bankruptcy, it is not being applied as proposed in these lines.

9. The destination of the funds.

As long as there are options for claims by the parties involved, the funds should not be touched.

There is also the possibility of contractually binding third parties to the receipt of these funds. A
construction of the type: if law A is not proposed on the agreed terms, D,/Da Elected Official will
donate X€ to association A". Thisis alsorelated to the versatility shown by the proposal to
adapt to commitments from multiple petitioners, something that is even more significant in
states with a more unipersonal representation, less partisan than the Spanish one, such as the
Anglo-Saxon one.

10. The future of the contract.

The contract was designed to serve as a cornerstone in the creation of reliable
representative democratic models. Its contribution was understood to be desirable within
future political movements that promised to be much more democratic and participatory
than what has been seen so far. In the end, as we have seen, the CEM was not
implemented even among those who supported it in the first place.

There is a corporate will within the heart of professional political activity, any element
that is seen as a risk to the personal exercise of political power is limited in origin. The
traditional vision of politics takes refuge in a philosophical subterfuge, that of the
absence of imperative mandate.

With the demise of the ancien régime, parliaments ceased to comply with the imperative
mandate of the crown. At that time, the political parties could no longer throw away the
capacity of the imperative mandate because the protester of such power became the
electoral body, the people. Thus, the appeal to the absence of imperative mandate in
democracy loses meaning when the principal is the electoral body itself. There is no
democratic basis for denying the citizenry the ability to directly control parliament, in an
imperative manner.

The two main democratic proposals of derepresentation or corepresentation that exist to
date have moved in this debate. Both the original



Demo4.0 and its subsequent adaptation to the municipal level, DemolLocal, address the
management of political power by the electoral body. This level of empowerment of the
citizenry with respect to the creation of state policy seems undoubtedly the desirable
destiny of democracy, already in retreat in many parts of the world. In this transition
between what is not working and what must save us, CEM seeks to provide the
necessary support to build a reliable environment for change.

To date, the various movements have asked for the trust of the citizenry, a citizenry that
has been constantly let down. If change comes about, it will not be by asking, but by
giving. It is not about asking for trust, it is about showing trustworthiness. It is about
showing that behind the words there is a will willing to impose itself, the will of the
people and a mechanism that turns 235 years of excuses into the way to take the next
step.



